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The Proportionality Triangle –  
A Strategic Model For Negotiating E-Discovery  

By Jeff Johnson 

Practicing e-discovery law requires a rare combination of technical understanding and legal 

knowledge. Practicing it well involves the even rarer ability to negotiate e-discovery issues in an 

adversarial setting with opposing parties and with judges. This article proposes the 

Proportionality Triangle™ as a strategic model for preparing for those negotiations by identifying 

potential positions and supporting arguments. It also discusses how the Proportionality Triangle 

can serve as a framework for a structured series of role-playing exercises, a sort of e-discovery 

moot court, to sharpen e-discovery negotiating skills.  The Proportionality Triangle grew out of 

the e-discovery projects I’ve worked on with attorneys over a number of years on a   Read more 

Your Data Are In China.  The Judge Has Ordered You To Produce 
Them In The U.S.  Now What? 

By Kenneth Rosenbaum, Vishal Oza, Fred Chan Lap-hong 

Weiwei, a fictional Chinese corporation, manufactures components for cell phones in China for 

Tangerine Inc., a U.S. corporation based in Mountain View, California.  Six months ago, 

consumers in the U.S. registered complaints that the model 4T phone emitted a high-pitched, 

loud and piercing sound that caused damage to the auditory nerve, particularly in users under 

the age of 14.  Three months ago, lawsuits were brought in 91 jurisdictions across the U.S.  

They have been consolidated into Multi-District Litigation in the Southern District of New York.  

Plaintiffs have demanded the production of emails between Weiwei engineers in China, between 

executives in China, and between executives and engineers, as well as   Read more 

Computer Forensic Challenges In China                                          

By Erik Laykin 

The conviction and sentencing to 15 years in prison this month of Wang Lijun, the former Chief 

of the 60,000-strong Chongqing (Chung King) Police force, on corruption and abuse of power 

charges in a Chengdu court marks a watershed event in modern Chinese politics. While Wang 

was a lightning rod in the city’s anti-corruption crusade who directly and successfully took on the 

powerful triads and deeply seated organized crime syndicates, what is generally not well known 

about him is that he was also one of China’s major proponents of the use of modern forensic 

science in criminal investigations and dedicated significant resources to developing capacity in 

this area.   Read more 

Electronic Data Disclosure of Third Party Personal ESI and U.S./Latin 
American Arbitration Proceedings- Privacy Issues within International 

Conflict Resolution 

By Aldo Leiva 

Latin American countries and business entities have increasingly accepted the use of 

international arbitration to resolve business and investment disputes with U.S. businesses, 

overcoming traditional suspicion of arbitration and recognizing the positive effect that acceptance 

of international arbitration has on attracting and promoting foreign (and U.S.-based) investment 

in Latin America.   Along with the growing use of alternative conflict resolution mechanisms in 

the region, however, data privacy and protection laws, largely patterned on   Read more 
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recognized that changing one of the constraints will impact the other constraints, e.g. the scope can be 

broadened but it will take longer or cost more.   

The three criteria of Rule 1 (just, 

speedy, and inexpensive) align well 

with three constraints of the project 

management triangle (scope, cost, and 

time).  Combining the criteria and the 

constraints yields the basic 

Proportionality Triangle as shown to 

the right. It provides a graphical 

reminder to always evaluate overall 

and individual discovery requests or 

responses by those factors.  

The ultimate question for e-discovery is 

“What is enough to achieve a just 

result?” On a macro level and at the 

level of individual requests the inquiry 

should always be, “What is the cost versus the benefit?” While opposing parties can differ on what the 

“value” of the case is, the costs of discovery should always provide a relevant benchmark, especially 

when the costs are calculated in a disciplined, documented manner.  

In Level 2 of the Proportionality 

Triangle approach, the primary 

components of each of the three major 

constraints are broken down into their 

major components: 

Scope – this includes: 

 Content – What will be gathered, 

e.g. which file extensions, from 

which file shares or custodians, 

for what period? Backup tapes? 

Laptops? Cell phones? Social 

media? Just “documents,” or 

data from sales, accounting, HR, 

or other databases?  
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 Method– How will the content be gathered and processed? Custodian collection? Key Terms? 

Forensic imaging? Can a folder-level review be conducted?  Predictive Coding? What type of 

predictive coding? With or without prior consultation with opposing parties? 

Cost – this includes: 

 Money – What are the direct, measurable costs of the discovery, such as payments to vendors 

and lawyers, or the salaries of in-house employees? 

 Scarce Resources – Will the discovery occupy the time of scientists, engineers, programmers, 

and others that cannot be replaced, thereby impairing the ability of the organization to meet its 

business or other social objectives? Will decision support systems be tied up or compromised 

under certain scenarios? 

Time – this includes: 

 Schedule – A schedule represents fixed commitments to third parties. Once a discovery 

schedule is agreed to by the parties and then entered by the court there can be significant, 

sometimes enormous consequences for failing to meet those deadlines. If a party fully satisfies 

its own obligations, it can use requests for extensions by the other side as an opportunity to 

gain accommodations in other areas, or, at the very least, to make a comparatively better 

impression on the judge. 

 Sequence - As the saying goes, “timing is everything” in negotiation.   Some tasks need to occur 

before other tasks can take place – the second thing is dependent on the completion of the first 

thing. Having an overall strategy from the outset permits the litigation team to identify the 

tasks that are on the critical path to implementing that strategy, to identify the resources 

required for those tasks, and then to track progress towards the objectives. From a negotiation 

perspective one party may have a sequence of opening and intermediate positions the real 

purpose of which is to get to a final, desired result that might be difficult to obtain as an 

opening gambit.  

If a lawyer doesn’t know the scope, cost, and time constraints for any particular issue or for the overall 

production, or at least have made a reasonable estimate, he or she can’t safely make representations 

to the court, opposing parties or even the client about what production commitments can be made or 

what sort of resources will be required.  

In the absence of solid experience with a particular type of content or process, a party should make 

only phased commitments, e.g., it will assess how many documents it would have to review if certain 

key terms were used before agreeing to actually produce based on using them. Otherwise the lawyer is 

committing the legal equivalent of driving on a dark rainy night at a speed beyond the range of his or 

her headlights. 
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Gross overestimates of the costs or time required can permit opponents to argue that the attorney is 

attempting to in essence sandbag the court and mislead the other party. Gross underestimations of the 

time or effort required can lead to missed deadlines resulting in having to go hat-in-hand to the 

opponent or to the court seeking relief from obligations that should never have been agreed to in the 

first place – to say nothing of having to face very unhappy clients. 

Proportionality Worksheet. One of the principal tools of the Proportionality Triangle model for 

negotiating e-discovery is the Proportionality Worksheet. This spreadsheet has explicit factors for 

estimating the cost and time associated with the major options on what content to produce and the 

methods to be used to make the production. It gives immediate feedback on different scenarios, e.g., 

varying the number of custodians, or the cost of processing all requested content versus the cost of a 

phased review where a subset of the documents are processed initially, or the cost difference between 

global deduping and custodian deduping. 

The top part of the spreadsheet deals with the potential scope of discovery with the content listed on 

the left column and the various potential methods or processes that could be used to take the content 

from collection through culling, review, and production listed in the column headings. At the bottom of 

the spreadsheet, the total dollar costs and time required are summarized. In the example shown below 

some of the column headings have been “hidden” to keep the screen print somewhat legible, so there 

is more granularity than what is shown, but it should convey the idea behind the spreadsheet. 

 

While each case is different, there are some general rules of thumb that are useful in making those 

estimates. As litigation teams work with these factors in different types of litigation with different 

clients they will become better able to fine tune the variables.  

The Proportionality Worksheet can highlight the uncertainty and cost variability associated with certain 

billing methods, e.g., how much will it cost to review 200,000 emails using hourly billing? That visibility 
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can spur corporate clients or law firms to seek out providers that will bill based on the metrics that are 

available early on in the case, e.g., by the number of emails, or by the custodian. These sort of 

alternative fee arrangements might be for specific, disaggregated function like privilege review based 

on gigabytes or numbers of email, or the functions could be bundled into legal representation for a 

certain type of matter, e.g., for representing a company in an employment discrimination case. 

Another advantage of the Proportionality Worksheet approach is that it can highlight the fact that 

despite having been involved in large numbers of similar cases, a company may not have isolated the 

metrics that are needed to work with the spreadsheet. Management expert Peter Drucker’s oft-quoted 

maxim comes to mind – “You can’t manage what you don’t measure.” Even if initially a party has to use 

“guesstimates” based on industry rather than company-specific metrics, it can at least measure actual 

experience with the metrics from that case as discovery goes forward, and then be in a better position 

to estimate costs and timelines in the future.  

By isolating and making explicit what the various major cost components are of various approaches, 

the Proportionality Triangle can serve as a roadmap to how future processes should be negotiated. For 

example, if online storage fees over the projected four-year life of a case seem astronomical, 

companies or law firms may want to negotiate different rates or arrange for hosting with a different 

provider. If per gigabyte or per email software fees are burdensome, companies or firms may want to 

license the same or comparable software on a per server or “all-you-can-process” basis to substantially 

reduce such fees. 

Practice: The Proportionality Triangle War Games 

Litigation is not a multiple-choice test. For corporations in some cases it can be literally life or death, in 

others it is the financial and reputational equivalent of a full-contact sport. No modern army would go 

into combat without having conducted war games or field exercises using the rules of engagement 

under which they will be 

operating in actual combat.  

The Proportionality Triangle and 

the Worksheet can be used in 

two-hour war games or mock 

negotiations that compress the 

analysis and negotiations that in 

real cases may take place over 

several months. Sessions start 

with a few words about the 

model, after which participants 

are divided into two teams, one 
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for the plaintiff, one for the defendant. The teams are provided with written descriptions of a 

hypothetical case or, in internal training sessions, the fact setting may involve a live case. 

The teams separate and are given 15 minutes to discuss the e-discovery factors presented in the 

hypothetical case, including what their clients’ goals are in the litigation.   

They are also given cards from the Proportionality Triangle card deck, with each card representing a 

position or factor that may be encountered during e-discovery negotiations, e.g.  

 one side wants a broad collection effort across many custodians and the other side wants 

phased discovery; or,  

 one side wants predictive coding and the other side has to figure out how to respond – do they 

want to select the seed set, be able to sample non-selected documents, etc.  

Teams can also be directed to take unusual tacks, e.g., to take the approach promoted by Stephen 

Susman of Susman Godfrey, that the plaintiff will forgo broad discovery requests in exchange for 

obtaining all the electronic files of five custodians, with the right to come back and select five more 

custodians after reviewing the initial five. 

During the prep sessions the teams decide what their ultimate goals are, which cards they want to play, 

and in which order. One team might, for example, really be interested in the other side’s SalesForce 

data but start with broad e-mail requests that they will ultimately scale back in exchange for the 

SalesForce data. The teams can use the Proportionality Worksheet to determine what the cost and 

schedule implications are of the various options. After the prep sessions, the parties come together to 

“meet and confer” about their respective positions on e-discovery. 

After 20-30 minutes of negotiations, the parties caucus individually 

to review the negotiations to determine what went well or could 

have gone better. At this time they may be given “Surprise” cards to 

deal with during the break. These cards provide them with 

additional facts with which they will have to deal, e.g., discovering 

previously undisclosed and unproduced data. 

After the caucus sessions, both sides come back together for a final 

10 minutes of negotiations. Following this the entire group 

discusses what was transpired, and the participants share what they 

were trying to achieve, e.g. they may not really have wanted broad 

discovery, but they did want discovery from some key research 

scientists or other key employees. 
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Outcomes. Typically, there are several outcomes from the Proportionality Triangle War Games. Many 

participants come to a deeper understanding of the financial implications of some basic decisions, e.g. 

whether to dedupe globally or by custodian. Others learn some of the nuances or relevant questions 

that can be raised around specific processes, e.g. selection of seed sets in predictive coding, or the 

number of sampling iterations, or having an opportunity to examine non-selected documents. It 

usually becomes quite apparent which participants have internalized the concepts involved in e-

discovery and are adept at leveraging their knowledge and insight during negotiations.  

Participants who may have been unaware of different processing methods learn some of the 

advantages and limitations of various approaches. As a team building exercise it is also a great segue 

into a discussion of what ought to be the firm’s best practices approach to electronic discovery. 

One of the lessons typically learned in playing the Triangle game is that no individual point should be 

negotiated without knowing what the overall agreement looks like. Perhaps the biggest lessons are 

that discovery requests should always be tied to facts that are in dispute at that stage of the 

proceedings, and there are oftentimes multiple ways to obtain the information needed for a just 

resolution of the matter. 

Whether or not a given firm or company uses Proportionality Triangle as the basis for preparing for and 

training for e-discovery negotiations, they ought to consider having a standardized approach for such 

purposes so that all team members have a common vocabulary and set of concepts to use when 

approaching e-discovery issues. Without a common vocabulary and shared concepts it will be almost 

impossible to adopt a set of best practices for e-discovery within a firm or legal department. 

___________ 

Jeff Johnson is a nationally recognized eDiscovery expert and the founder of Quantum in Kansas City, 
specializing in eDiscovery collection, analysis and review.  During his 15-year career, Jeff has provided 
consulting on complex electronic discovery issues in major product liability, intellectual property and 
antitrust litigation and offers specialized advice on database discovery challenges.  Jeff is a Certified 
Computer Examiner (“CCE”) as awarded by the International Society of Certified Forensic Computer 
Examiners.  His email is jjohnson@quantum-ediscovery.com. 

 

 
 


